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1  OJ L 24, 29.1.2004, p. 1 (the "Merger Regulation"). With effect from 1 December 2009, the Treaty on the 

Functioning of the European Union ("TFEU") has introduced certain changes, such as the replacement of 

"Community" by "Union" and "common market" by "internal market". The terminology of the TFEU will 

be used throughout this Decision. 
2  OJ L 1, 3.1.1994, p. 3 (the "EEA Agreement"). 

In the published version of this decision, 
some information has been omitted 
pursuant to Article 17(2) of Council 
Regulation (EC) No 139/2004 concerning 
non-disclosure of business secrets and other 
confidential information. The omissions are 
�V�K�R�Z�Q�� �W�K�X�V�� �>�«�@���� �:�K�H�U�H�� �S�R�V�V�L�E�O�H�� �W�K�H��
information omitted has been replaced by 
ranges of figures or a general description. 
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Dear Sir or Madam, 

(1) On 28 February 2020, �W�K�H�� �(�X�U�R�S�H�D�Q�� �&�R�P�P�L�V�V�L�R�Q�� ���W�K�H�� �³�&�R�P�P�L�V�V�L�R�Q�´���� �U�H�F�H�L�Y�H�G��
notification of a proposed concentration pursuant to Article 4 of the Merger 

�5�H�J�X�O�D�W�L�R�Q�� �E�\�� �Z�K�L�F�K�� �0�\�O�D�Q�� �1���9���� ���³�0�\�O�D�Q�´���� �W�K�H�� �1�H�W�K�H�U�O�D�Q�G�V���� �D�Q�G�� �8�S�M�R�K�Q���� �D��
business division of Pfi�]�H�U�� �,�Q�F���� ���³�3�I�L�]�H�U�´���� �W�K�H�� �8�Q�L�W�H�G�� �6�W�D�W�H�V�� �R�I�� �$�P�H�U�L�F�D���� �L�Q�W�H�Q�G�� �W�R��
�P�H�U�J�H�� ���W�K�H�� �³�7�U�D�Q�V�D�F�W�L�R�Q�´����3 Mylan and Upjohn are designated hereinafter as the 

�³�1�R�W�L�I�\�L�Q�J���3�D�U�W�L�H�V�´���R�U���³�3�D�U�W�L�H�V�´���W�R���W�K�H���7�U�D�Q�V�D�F�W�L�R�Q���� 

1. THE PARTIES 

(2) Mylan is a publicly listed global pharmaceutical company, which develops, licenses, 

manufactures, markets, and distributes (i) generic, (ii) branded generic and (iii) 

specialty pharmaceuticals. Mylan offers a broad product portfolio of medicines, 

including more than 1 500 products (generics, branded generics, prescription, and 

non-prescription). Mylan has a vertically integrated global supply chain that includes 

over 40 manufacturing facilities.  

(3) Upjohn is a global business division of Pfizer. It operates a portfolio of 20 off-patent 

branded and generic molecules under 21 brands in five therapeutic areas: (i) 

cardiovascular, (ii) central nervous system/psychiatry, (iii) pain/neurology, (iv) 

urology, and (v) ophthalmology. In addition, Upjohn includes the generic business of 

Greenstone LLC, a generic business exclusively active in the United States of 

America.  

2. THE OPERATION 

(4) On 29 July 2019, the Parties and Pfizer entered into a business combination 

agreement pursuant to which the businesses of the Parties will be combined. The 

Transaction will take place in three steps.  

(a) F�L�U�V�W���� �3�I�L�]�H�U�� �Z�L�O�O�� �F�R�Q�W�U�L�E�X�W�H�� �D�Q�G�� �W�U�D�Q�V�I�H�U�� �8�S�M�R�K�Q�¶�V�� �D�V�V�H�W�V�� �D�Q�G�� �O�L�D�E�L�O�L�W�L�H�V�� �W�R��
Spinco, a special-purpose vehicle wholly owned by Pfizer.  

(b) �6�H�F�R�Q�G�����3�I�L�]�H�U���Z�L�O�O���G�L�V�W�U�L�E�X�W�H���6�S�L�Q�F�R�¶�V���F�R�P�P�R�Q���V�W�R�F�N���W�R���L�W�V���V�W�R�F�N�K�R�O�G�H�U�V��4 

(c) Third, Spinco and Mylan will combine, by a merger or an asset sale, resulting 

�L�Q���W�K�H���W�U�D�Q�V�I�H�U���R�I���0�\�O�D�Q�¶�V���D�V�V�H�W�V���D�Q�G���O�L�D�E�L�O�L�W�L�H�V���W�R���6�S�L�Q�F�R���� 

                                                 
3  Publication in the Official Journal of the European Union No C 72, 5.3.2020, p. 13. 
4  �3�X�U�V�X�D�Q�W���W�R���W�K�H���7�U�D�Q�V�D�F�W�L�R�Q�¶�V���D�J�U�H�H�P�H�Q�W�V�����3�I�L�]�H�U���Z�L�O�O���G�L�V�W�U�L�E�X�W�H���6�S�L�Q�F�R���F�R�P�P�R�Q���V�W�R�F�N���W�R���L�W�V���V�W�R�F�N�K�R�O�G�H�U�V����

either through a pro rata �G�L�V�W�U�L�E�X�W�L�R�Q���D�V���D���V�W�R�F�N���G�L�Y�L�G�H�Q�G���R�U���D�Q���R�I�I�H�U���R�I���6�S�L�Q�F�R���F�R�P�P�R�Q���V�W�R�F�N���W�R���3�I�L�]�H�U�¶�V��
stockholders as a non-pro rata exchange offer 
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(5) Upon completion of the Transaction, the merged entity (comprising Upjohn and 

Mylan) will be wholly �R�Z�Q�H�G���E�\�� �6�S�L�Q�F�R���� �Z�K�L�F�K���Z�L�O�O���E�H���U�H�Q�D�P�H�G���³�9�L�D�W�U�L�V�´. Former 

Mylan shareholders will hold 43% and �3�I�L�]�H�U�¶�V shareholders will hold 57% of 

Viatris. None of the individual shareholders of Mylan or Pfizer will exercise control 

over Viatris, which will be an independent undertaking. 

(6) The Transaction therefore constitutes a merger between Mylan and Upjohn within 

the meaning of Article 3(1)(a) of the Merger Regulation. 

3. UNION DIMENSION 

(7) The undertakings concerned have a combined aggregate worldwide turnover of more 

than EUR 5 000 million (Mylan: EUR 9 551 million; Upjohn: EUR 10 582 million).5 

Each of them has a Union-wide turnover in excess of EUR 250 million (Mylan: EUR 

�>�«�@ million; Upjohn: EUR �>�«�@ million), but each does not achieve more than two-

thirds of its aggregate Union-wide turnover within one and the same Member State. 

The notified operation therefore has a Union dimension. 

4. OVERVIEW OF THE OVERLAPS AND VERTICAL RELATIONSHIPS 

(8) The Transaction will combine one of the top five generic suppliers in the EEA6 

(Mylan) with an originator,7 whose products were the first launched on the market 

for a specific molecule but that have lost exclusivity following patent expiries 

(Upjohn). 

(9) The Transaction gives rise to horizontally affected markets in the supply of finished 

�G�R�V�H���S�K�D�U�P�D�F�H�X�W�L�F�D�O�V�����³�)�'�3�V�´�������Z�K�L�F�K���D�U�H���D�V�V�H�V�V�H�G���L�Q���6ection 5 of this Decision.8 

(10) In addition, the Transaction leads to vertically affected markets for (i) the supply of 

�D�F�W�L�Y�H�� �S�K�D�U�P�D�F�H�X�W�L�F�D�O�� �L�Q�J�U�H�G�L�H�Q�W�V�� ���³�$�3�,�V�´��, upstream, and the supply of FDPs, 

downstream, and (ii) the outlicensing of rights to FDPs, upstream and the supply of 

FDPs, downstream. These vertical links are respectively assessed in Sections 6 

                                                 
5  Turnover calculated in accordance with Article 5(1) of the Merger Regulation and the Commission 

Consolidated Jurisdictional Notice (OJ C95, 16.4.2008, p. 1). 
6  For the purpose of this Decision, although the United Kingdom withdrew from the European Union as of 

1 February 2020, according to the Withdrawal Agreement, Union law continues to apply to the United 

Kingdom during the transition period. Accordingly, any references made to the EEA in this Decision are 

meant to also include the United Kingdom.  
7  �,�Q�� �W�K�H�� �S�K�D�U�P�D�F�H�X�W�L�F�D�O�� �V�S�D�F�H���� �Z�K�L�O�H�� �D�Q�� �³�R�U�L�J�L�Q�D�W�R�U�´�� �U�H�I�H�U�V�� �W�R�� �W�K�H�� �I�L�U�V�W�� �S�U�R�G�X�F�W�� �W�K�D�W�� �Z�D�V�� �O�D�X�Q�F�K�H�G�� �R�Q�� �W�K�H��

market for a specifi�F���P�R�O�H�F�X�O�H�����³�J�H�Q�H�U�L�F�V�´���U�H�I�H�U���W�R���S�U�R�G�X�F�W�V���W�K�D�W���Z�H�U�H���O�D�X�Q�F�K�H�G���D�I�W�H�U���W�K�H���O�R�V�V���R�I���H�[�F�O�X�V�L�Y�L�W�\��
of the originator. 

8  �7�K�H���&�R�P�P�L�V�V�L�R�Q���Q�R�W�H�V���W�K�D�W���W�K�H���3�D�U�W�L�H�V�¶���D�F�W�L�Y�L�W�L�H�V���D�O�V�R���R�Y�H�U�O�D�S���I�R�U�����L�����W�K�H���V�X�S�S�O�\���R�I���D�F�W�L�Y�H���S�K�D�U�P�D�F�H�X�W�L�F�D�O��
ingredients, (ii) the outlicensing of rights to FDPs, and (iii) the contract manufacturing of FDPs. However, 

the Transaction does not give rise to any affected market for these horizontal overlaps, regardless of 

market definition. 



 

 

 
6 

 

 

(regarding the supply of APIs) and 7 (regarding the outlicensing of rights to FDPs) 

of this Decision.9  

5. FINISHED DOSE PHARMACEUTICALS 

(11) FDPs are pharmaceutical products that have undergone all stages of production 

(including packaging in the final container and labelling). They are the final 

pharmaceutical products received by pharmacies and other healthcare professionals, 

and ready to use by patients.  

(12) Both Parties supply genericized FDPs in the EEA, but have a slightly different 

business focus. While Mylan offers mostly unbranded generics (among its offering 

of more than 1 500 FDPs), Upjohn is an originator supplier, whose portfolio 

comprises 21 brands based on 20 molecules that were the first launched on the 

market for a specific molecule but most of which lost exclusivity following patent 

expiry more than five years ago.  

5.1. Market definition 

5.1.1. Product market definition 

5.1.1.1. Product market definition in the pharmaceutical sector  

(13) FDPs may be subdivided into therapeutic classes by reference to the Anatomical 

�7�K�H�U�D�S�H�X�W�L�F�� �&�O�D�V�V�L�I�L�F�D�W�L�R�Q�� ���³�$�7�&�´������ �G�H�Y�L�V�H�G�� �E�\�� �W�K�H�� �(�X�U�R�S�H�D�Q�� �3�K�D�U�P�D�F�H�X�W�L�F�D�O��
�0�D�U�N�H�W�L�Q�J�� �5�H�V�H�D�U�F�K�� �$�V�V�R�F�L�D�W�L�R�Q�� ���³�(�S�K�0�5�$�´���� �D�Q�G�� �P�D�L�Q�W�D�L�Q�H�G�� �E�\�� �(�S�K�0�5�$�� �D�Q�G��
IQVIA, formerly kn�R�Z�Q���D�V���,�Q�W�H�U�F�R�Q�W�L�Q�H�Q�W�D�O���0�H�G�L�F�D�O���6�W�D�W�L�V�W�L�F�V�����³�,�0�6�´���� 

(14) The ATC system is a hierarchical and coded four-level system, which classifies 

medicinal products according to their indication, therapeutic use, composition, and 

mode of action. In the first and broadest level (ATC1), medicinal products are 

divided into the 16 anatomical main groups. The second level (ATC2) is either a 

pharmacological or a therapeutic group. The third level (ATC3) further groups 

medicinal products by their specific therapeutic indications. Finally, the ATC4 level 

is generally the most detailed one (not available for all ATC3 classes) and refers for 

instance to the mode of action or any other subdivision of the relevant products.  

(15) When defining relevant markets in past decisions dealing with FDPs, the 

Commission often referred to the third level (ATC3) as the starting point for 

defining the relevant product market.10 However, in a number of cases, the 

Commission found that the ATC3 level classification did not yield the appropriate 

                                                 
9  The Commission notes the Transaction also gives rise to a v�H�U�W�L�F�D�O�� �U�H�O�D�W�L�R�Q�V�K�L�S�� �E�H�W�Z�H�H�Q�� �W�K�H�� �3�D�U�W�L�H�V�¶��

activities in the contract manufacturing of FDPs (upstream) and the supply of FDPs (downstream). 

However, the Transaction does not give rise to any affected market for this vertical relationship, 

regardless of market definition. 
10  See, for example M.9274 �± GlaxoSmithKline/Pfizer Consumer Healthcare Business; M.8889 �± Teva/PGT 

OTC.  
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market definition within the meaning of the Commission Notice on the Definition of 

the Relevant Market.11  

(16) In decisions involving genericized FDP markets, the Commission generally defined 

the relevant product market at the level of the relevant molecule (i.e. based on the 

same active pharmaceutical ingredient) or group of molecules (for instance all 

benzodiazepines or all anticholinergics)12 that are considered interchangeable.13 

(17) In previous decisions, the Commission found that, at molecule level, the originator 

(i.e. the first product that was launched on the market for a specific molecule) and 

�J�H�Q�H�U�L�F�V�����L���H�����S�U�R�G�X�F�W�V���W�K�D�W���Z�H�U�H���O�D�X�Q�F�K�H�G���D�I�W�H�U���W�K�H���R�U�L�J�L�Q�D�W�R�U�¶�V���O�R�V�V���R�I���H�[�F�O�X�V�L�Y�L�W�\��14 

generally form part of the same market. This is because generics are versions of 

originator medicines, which are specifically designed to compete with those 

medicines and normally represent the closest substitute to them.15  

(18) The Commission has acknowledged in previous decisions that additional 

segmentations may also apply.16 FDPs may be differentiated not only by their active 

ingredient(s), but also by galenic form and route of administration, which may limit 

their substitutability. The Commission also considered separate markets for FDPs, 

which can be dispensed only against a prescription and those which can be sold over 

the counter (or "OTC").17 

5.1.1.2. The Notifying Parties' views 

(19) The Notifying Parties did not provide any indications that the Commission should 

depart from the more recent approach to define the product market for genericized 

FDPs at the level of molecules within the same ATC3 class, and considered all 

alternative market definitions (at ATC3, ATC4, and multi-molecule levels, based on 

galenic form, as well as between prescription and OTC products) in line with 

applicable precedents.18  

5.1.1.3. The Commission's assessment 

(20) For the purpose of this Decision, the Commission considers that the relevant product 

markets for FDPs should be defined at molecule level.  

                                                 
11  OJ C 372, 9.12.1997, pages 5 to 13.  
12  In past decisions, the Commission considered that anticholinergics could form a separate relevant product 

market. See M.7379 �± Mylan/Abbott EPD-DM, para. 444 and M.7975 �± Mylan/Meda, paras. 404-409. 
13  See for example M.7975 �± Mylan/Meda, para. 13 and M.7746 �± Teva/Allergan, para. 13. 
14  Generics are in general less expensive, bioequivalent versions of originator drugs. In regulatory approval 

procedures, a generic drug manufacturer has to demonstrate that the generic version of the originator drug 

has the same qualitative and quantitative composition in terms of active substance and the same 

pharmaceutical form and is bioequivalent to the originator drug. 
15  See M.7975 �± Mylan/Meda, M.5253 - Sanofi-Aventis/Zentiva. 
16  See M.5778 - Novartis/Alcon, M.5865 - Teva/Ratiopharm, and M.5253 - Sanofi-Aventis/Zentiva. 
17  See M.9274 - GlaxoSmithKline / Pfizer Consumer Healthcare Business. In the present case, drugs giving 

rise to (Group 1) affected markets are only prescription drugs and this distinction is thus not relevant. 
18  Form CO, paras. 86-89. 
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(21) In the present case, the responses to the market investigation suggest that, for the 

molecules involved in this case, different genericized molecules, including from the 

same ATC3 class, do not form part of the same product market, in particular since 

they are not interchangeable for patients and pharmacies,19 and their price-setting 

modalities differ.20 Relatedly, respondents to the market investigation also indicated 

that certain genericized molecules belonging to wider groups of molecules with the 

same or similar mode of actions, such benzodiazepines, are generally not 

interchangeable.21 However, with regard to anticholinergics specifically, while the 

majority of respondents also consider that different molecules generally do not form 

part of the same product market, 22 the Commission notes that the answers received 

in the market investigation to this question were mixed regarding the Lithuanian 

market.23 These elements indicate that, with the possible exception of 

anticholinergics,24 the molecules offered by the Parties and analysed in the present 

case each form a separate product market.  

(22) Respondents to the market investigation also took the view that, for the same 

genericized molecule, originator and generics form part of the same market, as they 

are generally perceived as substitutes to each other and interchangeable.25 This 

indicates that, concerning the products offered by the Parties and therefore analysed 

in the present case, products based on the same molecule(s) that fall within the same 

therapeutic indication (namely within a same ATC3 class) belong to the same 

product market. 

(23) The market investigation was inconclusive regarding whether products with different 

galenic forms are substitutable.26 A large majority of responding pharmacies 

indicated that different form factors might not be interchangeable to treat the same 

symptoms or illness, especially for nervous system treatments,27 while an 

                                                 
19  Questionnaire Q2 to retailers, non-confidential replies to question 14. 
20  Questionnaire Q1 to competitors, non-confidential replies to question 13. 
21  Questionnaire Q2 to retailers, non-confidential replies to questions 14.2 and 14.3 and questionnaire Q1 to 

competitors, non-confidential replies to question 43. 
22  Questionnaire Q2 to retailers, non-confidential replies to questions 14.2 and 14.3 and questionnaire Q1 to 

competitors, non-confidential replies to question 43. 
23  Questionnaire Q1 to competitors, non-confidential replies to question 43. Significant competitors active in 

the supply of anticholinergics in Lithuania indeed consider that these molecules are interchangeable, 

especially because they are reimbursed for the same diagnosis (i.e. overactive bladder). 
24  With regard to anticholinergics, the Commission considers that the precise relevant product market, 

whether it includes (i) all anticholinergic agents combined or (i) each separate anticholinergic agent 

separately, can be left open. Indeed, the competitive assessment of the Transaction does not raise serious 

doubts regardless of whether the relevant product market comprises (i) all anticholinergic agents 

combined or (i) each separate anticholinergic agent separately.  
25  Questionnaire Q2 to retailers, non-confidential replies to question 13. Questionnaire Q3 to wholesalers, 

non-confidential replies to question 8.  
26  �)�R�U���W�K�H���S�X�U�S�R�V�H���R�I���W�K�L�V���'�H�F�L�V�L�R�Q�����W�K�H���&�R�P�P�L�V�V�L�R�Q���K�D�V���O�R�R�N�H�G���D�W���³�J�D�O�H�Q�L�F���I�R�U�P�´���Z�L�W�K���U�H�I�H�U�H�Q�F�H���W�R���W�K�H���I�L�U�V�W��

letter of the typology of form codes (the so-�F�D�O�O�H�G���³�1�H�Z���)�R�U�P���&�R�G�H�´���R�U���1�)�&�����X�V�Hd by IMS/EphMRA. In 

general, the first letter ("NFC-1") differentiates between forms for systemic and topical effect, site of 

application (e.g. oral, nasal, parenteral or rectal), and long-acting and ordinary forms. 
27  Questionnaire Q2 to retailers, non-confidential replies to question 15.  
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overwhelming majority of competitors consider that different galenic forms do 

compete with each other.28 �7�K�H�� �&�R�P�P�L�V�V�L�R�Q�� �Q�R�W�H�V�� �W�K�D�W�� �W�K�H�� �&�R�P�P�L�V�V�L�R�Q�¶�V��
assessment does not significantly differ in the present case should the relevant 

product markets be sub-segmented at the galenic form level or comprise all galenic 

forms. Moreover, no additional Group 1(+) or 2 markets arise from the Transaction 

if the relevant product markets were defined based on different galenic forms, except 

where this is explicitly mentioned in Section 5, and in none of those cases the 

competitive assessment changes. Therefore, the question of whether the relevant 

molecule markets should be further segmented based on the galenic form of FDPs 

can be left open, as it has no impact on the competitive assessment of the 

Transaction.  

(24) In summary, based on the results of the market investigation and any other evidence 

available to it, the Commission has no reason to depart from its decisional 

precedents in the area of genericized FDPs (see paras. 15 to 18 above), and 

concludes that the relevant product markets should be defined at molecule level, 

while the question of the sub-segmentation based on the galenic form can be left 

open. 

5.1.2. Geographic market definition 

(25) The Commission has consistently defined the geographic markets for FDPs as being 

national in scope.29  

(26) The Notifying Parties���� �L�Q�� �O�L�Q�H�� �Z�L�W�K�� �W�K�H�� �&�R�P�P�L�V�V�L�R�Q�¶�V�� �G�H�F�L�V�L�R�Q�D�O�� �S�U�D�F�W�L�F�H���� �S�U�R�Y�L�G�H�G��
market share data at national level for FDP overlaps. 

(27) The market investigation in this case confirmed the national dimension of the 

markets for FDPs, in particular in view of the differing national regulatory and 

reimbursement schemes, and the fact that competition between pharmaceutical 

suppliers still predominantly takes place at a national level.30  

(28) Therefore, for the purpose of this Decision, the Commission considers that the 

geographic scope of all relevant FDP product markets is national. 

5.2. Methodology for the identification and the assessment of affected markets 

(29) In line with Commission precedents,31 the Notifying Parties primarily used sales data 

of pharmaceutical products compiled by IQVIA to identify the affected markets that 

the Transaction gives rise to.32  

                                                 
28  Questionnaire Q1 to competitors, non-confidential replies to question 5. 
29  See M.9274 �± GlaxoSmithKline / Pfizer Consumer Healthcare Business, paras. 23-26. See also, e.g., 

M.7975 �± Mylan/Meda, para. 24, and M.7746 �± Teva/Allergan, para. 19. 
30  See Questionnaire Q4 to national authorities, non-confidential replies, as well as Questionnaire Q1 to 

competitors, non-confidential replies, Questionnaire Q2 to retailers, non-confidential replies, and 

Questionnaire Q3 to wholesalers, non-confidential replies.  
31  See M.7746 �± Teva/Allergan, e.g. paras 47, 126, 168; M.7975 �± Mylan/Meda, para 67. In those decisions, 

�,�4�9�,�$�¶�V���I�R�U�P�H�U���Q�D�P�H�����³�,�0�6�´�����L�V���P�H�Q�W�L�R�Q�H�G���D�V���V�R�X�U�F�H���R�I���P�D�U�N�H�W���V�K�D�U�H���G�D�W�D�� 
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(30) In addition, given a large number of affected markets in pharmaceutical mergers 

(involving numerous product and geographic markets), the Commission has applied 

a system of filters aimed at determining the group of markets where concerns are 

most likely and on which it focuses its analysis. In line with Commission precedents 

in the pharmaceutical sector,33 affected markets can be classified in four categories:  

�� Group 1, where the Parties' combined market share exceeds 35% and the 

increment exceeds 1%; 

�� Group 1+, where either (i) the combined market share is below 35% (but 

above 20%), and only one other competitor remains on the market, or where 

(ii) the combined market share exceeds 35% and the increment is below 1%, 

but the party with the small increment is a recent entrant.34 

�� Group 2, where the Parties' combined market share exceeds 35% but the 

increment is below 1%; and  

�� Group 3, where the Parties' combined market share is between 20% and 35%.  

(31) The Commission has analysed all markets affected by the Transaction. Regarding 

Group 1(+) markets (comprising Group 1 and Group 1+ markets), the Commission 

assessed the markets under the narrowest plausible market definition, namely at the 

molecule level (with potential sub-segmentation by galenic form where relevant). 

Depending on the results of the market investigation on the scope of the relevant 

market in relation to these molecules, the Commission also assessed these markets at 

"multi-molecule" level (namely a combination of potentially interchangeable 

molecules within the same ATC4 or ATC3 class).  

(32) The Commission's assessment focused primarily on volume-based market shares. As 

generics are in general less expensive than the originator drugs, the competitive 

interactions between Mylan (and other generic players) and Upjohn, are more 

accurately reflected in volume-based market shares. In addition, the products 

concerned by the Transaction have typically been genericised over five years ago, 

thus mitigating any first-mover advantage that a specific generic player may have in 

                                                                                                                                                      
32  The Notifying Parties relied on IQVIA data for most EEA countries, except those that are not fully 

covered by IQVIA, namely Cyprus, Iceland, Malta, and the United Kingdom (as well as the Netherlands 

for which the Notifying Parties relied on, the Farminform database). With regard to the years covered, the 

Notifying Parties did not provide full year 2019 market share because such data was not available at the 

time of notification from the relevant databases. As year-to-date market share data was however available 

from the relevant databases, at the request of the Commission, the Notifying Parties identified the 

additional affected markets arising from the Transaction based on 2019 year-to-date (January-November 

2019) market share data. The Notifying Parties provided 2019 year-to-date (January-November 2019) 

market share data for these additional affected markets and for those where Mylan is a recent entrant (i.e. 

where it entered in the last three years). This Decision therefore contains 2019 market share data for the 

period January-November 2019 in the individual assessment of these markets where relevant. 
33  See M.8889 �± Teva / PGT OTC Assets, para. 35.  
34  See M.5778 �± Novartis/Alcon, para. 25. 
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particular on pricing. Under these circumstances, the competitive pressure that 

generics exert on the originator largely depends on the volumes that they can divert 

from the originator, and the competitive position of each company is therefore better 

captured with volume market shares. However, the Commission also reviewed the 

value-based market shares of the Parties and their competitors for the affected 

markets. In the present case, the combined value-based market share of the Parties is 

generally higher than their volume-based combined market share, as the former 

originator product of Upjohn is generally sold at a higher price point than its generic 

competitors. In any event, the Commission notes that the competitive assessment 

does not differ substantially when considering value market shares for any affected 

market, in particular because the number of competitors and their ability to exert a 

credible competitive pressure on the merged entity does not change.   

5.3. Competitive assessment 

(33) In line with precedents,35 Group 3 markets are not discussed individually in this 

Decision.36 The Commission assessed the competitive situation in these markets by 

considering the combined market shares of the Parties and their competitors over the 

last three years, other factors including the presence of competitors with a significant 

presence in the generics markets, the date of patent expiry, the recent evolution of 

�S�U�L�F�H�V���� �W�K�H�� �O�H�Y�H�O�� �R�I�� �F�R�P�S�O�H�[�L�W�\�� �R�I�� �W�K�H�� �3�D�U�W�L�H�V�¶�� �S�U�R�G�X�F�W�V��37 �W�K�H�� �3�D�U�W�L�H�V�¶�� �S�L�S�H�O�L�Q�H��
products, as well as the results of the market investigation. The Commission reached 

the conclusion that the Transaction does not raise serious doubts as to its 

compatibility with the internal market in relation to the Group 3 markets arising 

from the Transaction, due to the limited market shares of the Parties and the presence 

of significant competitors remaining on the market post-Transaction that will likely 

sufficiently constrain the merged entity.  

(34) The Commission has assessed all Group 1(+) and 2 markets individually, but does 

not discuss individually in this Decision the Group 1(+) and 2 markets which fall 

within one of the two following sets of criteria. These markets (for which the 

                                                 
35  See M.8889 �± Teva / PGT OTC Assets, para. 36. 
36  Based on 2018 market shares provided by the Parties, Group 3 markets arise in the following molecules 

(or combination of molecules)/country pairs: Nitroglycerin (C1E) in Spain; Doxazosin (C2A) in Poland 

and Spain; Doxazosin/Prazosin (C2A) in Spain; Sildenafil (C6B) in Germany and Sweden; Amlodipine 

(C8A) in Ireland and Portugal; atorvastatin (C10A) in Bulgaria, Croatia, Czechia, Greece, the 

Netherlands, Portugal, Slovakia, and the United Kingdom; anticholinergics (G4D) in Finland and Italy; 

sildenafil (G4E) in Czechia, Denmark, Hungary, Iceland, Ireland, Portugal, Slovakia, and the United 

Kingdom; celecoxib (M1A) in Germany; gabapentin (N3A) in Belgium, Iceland, and Italy; pregabalin 

(N3A) in Bulgaria, Germany, Iceland, and the Netherlands; ziprasidone (N5A) in Slovakia; alprazolam 

(N5C) in Belgium; benzodiazepines (N5C) in France and Portugal; sertraline (N6A) in Belgium, Czechia, 

Ireland, and Sweden; venlafaxine (N6A) in Czechia, Ireland, the Netherlands, Portugal, and Spain; 

latanoprost (S1E) in France (see Form CO, Annexes 10a-b). 
37  Complex generics commonly refer to products, which require comparably higher investment before they 

may be launched on the market, because they are more difficult to manufacture or formulate, or require a 

drug/device combination. 
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(36) In these markets, the Parties' combined market share generally remains below [50-

60]%,39 under any plausible market definition.40 In this case, which involves a 

merger between an originator and a generic company, high market shares alone do 

not equate to market power. Genericised FDPs are typically heavily regulated, which 

limit the opportunity to engage in price increases and favours the entry of new and 

lower cost generic players. In addition, Mylan, as a generic player, competes more 

closely with other generic players. If a sufficient number of credible competitors 

remain in the market, combining the market shares of Mylan and Upjohn thus does 

not automatically translate into increased market power.  

(37) Moreover, the overwhelming majority of respondents to the market investigation 

considered that the Transaction would have a neutral or positive impact on these 

markets. 

(38) In light of the foregoing, the Commission finds that the Transaction does not raise 

serious doubts as to its compatibility with the internal market in relation to the 

markets listed in Table 1.  

(39) In the following, the Commission individually assesses all Group 1(+) and Group 2 

markets, which do not fall under one of the two categories referred to in paragraph 

(34). For the reasons detailed in paragraph (32) above, the Commission relied as a 

starting point on volume-based market shares to assess the competitive dynamics of 

the affected markets. However, as noted above, the Commission considered the 

value market shares for the markets affected by the Transaction and notes that the 

competitive assessment does not differ substantially when considering value market 

shares for any affected market.  

                                                 

39  However, in some instances �W�K�H�� �3�D�U�W�L�H�V�¶�� �F�R�P�E�L�Q�H�G�� �P�D�U�N�H�W�� �V�K�D�U�H may reach [60-70] or [60-70]%. The 

�P�R�O�H�F�X�O�H���F�R�X�Q�W�U�\�� �P�D�U�N�H�W�V�� �L�Q�� �Z�K�L�F�K�� �W�K�H�� �3�D�U�W�L�H�V�¶��combined market shares are between [50-60]% and [60-

70]% (based on volume shares) in 2018 are the following: amlodipine in Italy (Upjohn: [40-50]%, Mylan: 

[5-10]%, combined: [50-60]%, competitors Teva: [5-10]%, Doc Generici: [5-10]%, Novartis: [5-10]%); 

alprazolam in the Netherlands (Upjohn: [40-50]%, Mylan: [10-20]%, combined: [50-60]%, competitors 

Novartis: [20-30]%, Stada:[10-20]%, Teva: [5-10]%); alprazolam in Spain (Upjohn: [5-10]%, Mylan: [40-

50]%, combined: [50-60]%, competitors Infarco: [10-20]%, Normon: [5-10]%, Stada: [5-10]%, Aristo 

Pharma [5-10]%, Sun Pharma: [5-10]%); doxazosin in Italy (Upjohn: [50-60]%, Mylan: [5-10]%, 

combined: [60-70]%, competitors Stada: [5-10]%, Teva; [5-10]%, Doc Generici; [5-10]%); eplerenone in 

the United Kingdom (Upjohn: [40-50]%, Mylan: [10-20]%, combined: [60-70]%, competitors: Accord: ca. 

[10-20]%, Zentiva: ca. [10-20]%, Aspire Pharma: ca. [5-10]�����E�D�V�H�G���R�Q���W�K�H���3�D�U�W�L�H�V�¶���H�V�W�L�P�D�W�H�V��; pregabalin 

in Ireland (Upjohn: [50-60]%, Mylan: [0-5]%, combined: [50-60]%, competitors Krka: [10-20]%, Intas: 

[10-20]%, Teva: [5-10]%); pregabalin in Slovakia (Upjohn :[20-30]%, Mylan: [30-40]%, combined: [50-

60]%, competitors Krka: [10-20]%, Novartis: [5-10]%, Stada: [5-10]%, Glenmark Pharma: [5-10]%); 

sertraline in Italy (Upjohn: [10-20]%, Mylan: [40-50]%, combined: [50-60]%, competitors Doc Generici: 

[10-20]%, Novartis: [10-20],% Teva: [5-10]%, Stada: [5-10]%). 

40  See Form CO, Section 7A. 
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�&�R�P�P�L�V�V�L�R�Q�¶�V���D�V�V�H�V�V�P�H�Q�W 

(47) The combined market share of the Parties at molecule level amounts to nearly [40-

50]% in 2018. In addition, only one significant competitor would remain post-

Transaction, namely Zentiva with a volume-based market share of [40-50]% in 2018 

and hence, the combined entity would face limited competitive constraints post-

Transaction. 

(48) Moreover, if the market was further segmented based on galenic form, the Parties are 

the only two manufacturers supplying extended release tablets of doxazosin in 

Czechia. Therefore, the Transaction would lead to a monopoly if a market 

segmented by galenic form at molecule level were considered. 

Conclusion 

(49) In view of the above considerations, taking into account the market investigation and 

all the evidence available to it, the Commission concludes that the Transaction raises 

serious doubts as to its compatibility with the internal market due to its likely 

horizontal non-coordinated effects (i) in the market for doxazosin in Czechia given 

the high combined market share post-Transaction and the reduced number of 

significant competitors in the market, as well as (ii) in a possible market for extended 

release tablets of doxazosin in Czechia given that no competitor would remain on 

this possible market.  

(b) Doxazosin in France 

(50) Both Parties supply doxazosin (ATC3 class C2A) in France. This molecule is 

genericized in France since 2009. While Upjohn markets doxazosin under the brand 

name Zoxan, Mylan supplies an unbranded version of doxazosin.   

Market shares 

(51) A Group 1 market arises at the molecule level for doxazosin in France.44 

(52) The volume market shares of the Parties and their competitors for the supply of 

doxazosin in France are provided below in Table 3. 

 

 

 

 

                                                 
44  A Group 1 market also arises at the multi-molecule level (doxazosin and prazosin) in France. 
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�1�R�W�L�I�\�L�Q�J���3�D�U�W�L�H�V�¶���Y�L�H�Z�V 

(63) The Parties did not submit any views in relation to this market. To expedite the 

�F�O�H�D�U�D�Q�F�H�� �R�I�� �W�K�H�� �7�U�D�Q�V�D�F�W�L�R�Q���� �W�K�H�� �3�D�U�W�L�H�V�� �R�I�I�H�U�H�G�� �W�R�� �G�L�Y�H�V�W�� �0�\�O�D�Q�¶�V�� �H�S�O�H�U�H�Q�R�Q�H��
product in Belgium to a suitable purchaser.47 

�&�R�P�P�L�V�V�L�R�Q�¶�V���D�V�V�H�V�V�P�H�Q�W 

(64) The combined market share of the Parties is [90-100]% at molecule level, with a 

significant increment from Upjohn (of [20-30]% based on 2018 figures). As a result, 

no competitor would remain post-Transaction and the Transaction would therefore 

lead to a monopoly for the supply of eplerenone in Belgium. 

(65) The market investigation did not provide any elements to dispel the serious doubts 

arising from the fact that the merged entity would have a monopoly on the market 

post-Transaction and there would be no competitor present. 

Conclusion 

(66) In view of the above considerations, taking into account the market investigation and 

all the evidence available to it, the Commission considers that the Transaction raises 

serious doubts as to its compatibility with the internal market as regards the supply 

of eplerenone in Belgium due to its likely horizontal non-coordinated effects in the 

market for eplerenone in Belgium given the high combined market share and the fact 

that no competitors will remain on the market post-Transaction.  

(b) Eplerenone in Hungary 

(67) Both Parties supply eplerenone (ATC3 class C3A) in Hungary. This molecule is 

genericized in Hungary since 2010. In this country, while Upjohn markets 

eplerenone under the brand name Inspra, Mylan sells an unbranded version of 

eplerenone.   

Market shares 

(68) The Transaction gives rise to a Group 1 market at the molecule level for eplerenone 

in Hungary. 

                                                 
47  See Section 8 of this Decision. 
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�&�R�P�P�L�V�V�L�R�Q�¶�V���D�V�V�H�V�V�P�H�Q�W 

(72) Structurally, the Transaction leads to an important change in the market. Post-

�7�U�D�Q�V�D�F�W�L�R�Q���� �W�K�H�� �P�H�U�J�H�G�� �H�Q�W�L�W�\�¶�V�� �P�D�U�N�H�W�� �V�K�D�U�H�� �Z�R�X�O�G�� �E�H�� �Y�H�U�\�� �K�L�J�K�� ���U�H�D�F�K�L�Q�J��[80-

90]% based on 2018 figures) with a material increment from Mylan (of [5-10]% 

based on 2018 figures). Such market shares may in themselves be indicative of a 

dominant position of the merged entity post-Transaction.49  

(73) In addition, the market investigation conducted by the Commission does not fully 

�V�X�S�S�R�U�W���W�K�H���1�R�W�L�I�\�L�Q�J���3�D�U�W�L�H�V�¶���D�U�J�X�P�H�Q�W�V��50  

(74) First, the Transaction will result in a reduction in the number of players from four to 

three. Between the two other players active in the supply of eplerenone in Hungary, 

only one competitor has a significant presence in Hungary overall and in diuretics 

(ATC2 class C3) more specifically, namely Krka, which is a recent entrant with a 

market share remaining below [0-5]% in 2018. Alvogen, the only other supplier of 

eplerenone in Hungary, has consistently had a higher market share than Mylan in the 

last 3 years. However, this player does not have a strong presence in Hungary in 

general, nor in the therapeutic area (ATC2 level). As a result, the constraints 

exercised by competitors on the merged entity for the supply of eplerenone in 

Hungary are likely to remain limited post-Transaction.  

(75) Second�����W�K�H���3�D�U�W�L�H�V�¶���F�O�D�L�P���W�K�D�W���J�H�Q�H�U�L�F�V���X�Q�E�U�D�Q�G�H�G���S�U�R�G�X�F�W�V���G�R���Q�R�W���F�R�P�S�H�W�H���F�O�R�V�H�O�\��
with originators/branded products was not supported by the market investigation. 

Replies to the market investigation were inconclusive as to whether originator and 

generic products are considered interchangeable.51 In addition, the Hungarian 

national authority states that pharmacies have incentives to substitute originator 

products with generics.52 

(76) In addition, wholesalers in Hungary indicated that they carry both the originator and 

generic versions of genericized molecule, and try to offer as many generics as 

possible,53 evidencing as well the importance of a sufficient number of generic 

suppliers to maintain effective competition.  

                                                 
49  Horizontal Merger Guidelines, para 17. 
50  No Hungary-based retailers responded to the market investigation. 
51  Questionnaire Q3 to wholesalers, non-confidential replies to question 8. As indicated in footnote 50, no 

Hungary-based retailers responded to the market investigation. 
52  Questionnaire Q4 to national authorities, non-confidential replies to question 5. 
53  Questionnaire Q3 to wholesalers, non-confidential replies to questions 6 and 7. 






